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UNITED STATES OF AMERICA
FEDERAL ENERGY EGULATORY COMMISSION

Before Commissioners: Pat Wood, m, Chairman;
William L. Massey, Linda Breathitt,
andNora Mead Brownell.

Pacific Gas &EIectric Company Docket No. ERO1-1639-000

ORDER AFPIRMING INITIAL DECISION

(Issued October 24,2001)

Th is case i s before the Commission on exceptions to aninitialdecision issued in
this proceeding on September 21,2001. 96 FERC 'f 63,043 (2001). At issue i s whether
the proposed amendments filed by Pacific Gas and Electric (PG&E) to Contract No. 14-
06-200-2948A (Contract 2948A),' which is a long-standing agreement with Western
Area Power Administration (Western), i s barred under the Mobile -Sierra doctrine. In
this order, we largely affum the reasoning and findings of the presiding judge, and,
accordingly, reject the proposed amendments as not allowed under the parties' pre-
existing agreements. Our action here carries out the parties' pre-existing contractual
commitments.

Backeround

Contract 2948A governs the interconnection of PG&Es and Western's
transmission and distribution systems and the integration of their loads and resources.
Contract 2948A allows Western to integrate PG&Es fossil-fuel fired generation with its
own hydropower generation and deliver t h i s "firmed" energy to preference customers -
generally government and municipal entities -pursuant to Federal reclamation law. In
return, PG&E receives access to surplus hydro generation, which has been less expensive
than PG&Es fossil fuel-fired generation.

'The parties entered into the original Contract 2948A in 1967. There have been
three subsequent modifications. The three modifications are: (1) the 1995 Letter of
Agreement, dated July 31, 1995; (2) the PDC Settlement Agreement, dated December 31,
1992; and (3) the Energy Account No. 2 and Capacity Account Repurchase Rate
Agreement - the February 7,1992 Letter Agreement (1992 Letter Agreement).
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The Instant Proceedin3

On March 29,2001, PG&E filed under section 205 of the Federal Power Act
(FPA), 16 U.S.C. 0 824d (1994), proposed amendments to Contract 2948A and other
related agreements. PG&E stated that electric industry restructuring in California and, in
particular, the changes in resources available to PG&E as a result o f divesting of much of
i ts generation, have had "a drastic impact on the value'' of Contract 2948A to both
parties.' In the aftermath of the divestiture of i ts generation, according to PG&E, it can
meet neither i ts own retail peak demand nor Western's needs without significant
purchases from the market. In addition to increased market costs from purchases, PG&E
has faced what it described as unforeseen costs and difficulties arising from the
California Independent System Operator (ISO) serving as controI area operator. Now
PG&E must purchase from the I S 0 those services PG&E formerly provided to Western
from its own resources. PG&E stated that Contract 2948A does not provide adequate
recovery of these costs and other new costs arising from PG&Es new scheduling
coordinator (SC) responsibilities. PG&E identified these changes, among others, as
necessitating i ts section 205 filing.

PG&E sought Commission approval to amend Contract 2948A to recover the
additional costs associated with its energy purchase and SC obligations, and to update the
transmission rates to reflect current revenue requirements. Historically, the rates have
been based on thermal production costs. The amended rates, terms, and conditions
would transfer to Western the costs associated with energy purchases and control area
services, and update base transmission rates to reflect current PG&E revenue
requirements. PG&E stated that i t has section 205 rights to seek Commission approval to
change Contract 2948A, under Article 32 and a five-year window provision in the
contract that reopened April 1,2001. Moreover, according to PG&E, the 1992 Letter
Agreement gives i t the right to make section 205 changes and modify load-shaping rates.

Numerous parties protested PG&E's filing. Most argued that the PG&E filing
violated the terms of Contract 2948A and should be rejected as violating the Mobile -
Sierra doctrine?

In its order establishing a hearing, 95 FERCI[61,273, reh'p denied, 96 FERC
¶ 61,102 (2001), the Commission conditionally accepted PG&E's amendments and made

%ansmittal Letter at 2.

3See United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332
(1956); FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956).
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them effective on October 28,2001, subject to refund, and set the filing for hearing. The
Commission left i t to the presiding judge to determine how best to structure the
proceedings, and, on September 21,2001, the presiding judge issued a partial initial
decision on the Mobile -Sierra issue raised in this proceeding. Briefs on Exceptions were
filed by the California Public Utilities Commission (CPUC), Commission Staff, PG&E,
Western, and the Western Customer Group and the United States Bureau of Reclamation
(jointly). Briefs Opposing Exceptions were filed by the CPUC and PG&E (jointly),
Cornmission Staff, Western, and the Western Customer Group.

Discussion

The sole issue addressed by the judge i s whether PG&E has the contractual right
to make th is section 205 filing under its agreements with Western. Briefly stated, the
presiding judge determined that PG&E lacks the contractual right to make th is section
205 filing under Contract 2948A or under the 1992 Letter Agreement; the section 205
filing made by PGgLE exceeds the section 205 rights granted in the applicable provisions
of Contract 2948A and the 1992 Letter Agreement. As a result, the presiding judge
found that PG&E has violated the Mobile -Sierra doctrine.

Generally speaking, the substantive arguments before us on exceptions can be
organized into two groups: (1) challenges raised by PG&E and the CPUC regarding
PG&E's claimed right to seek a unilateral change in energy rates under Contract 2948A
and the 1992 Letter Agreement; and (2) challenges raised by Western, the CPUC, and the
Western Customer Group and the United State Bureau of Reclamation regarding various
findings in the initial decision that are not essential to the holding. In addition, all
briefing parties express their views whether PG&E should be required to submit a
compliance filing that deletes the portions of i ts proposal that are barred by the Mobile -
Sierra doctrine, or, instead, whether PG&E should be allowed to make a new filing.

The Commission has reviewed the record, the initial decision, and the briefs.
Based on our review, we find that the initial decision properly and persuasively resolves

3 o f 4
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the Mobile -Sierra issue and other findings highlighted on exceptions4 Accordingly, we
affirm the presiding judge's findings as to the substantive issues raised on exceptions.

As for the remedy, the presiding judge recommends that PG&E be required to
submit a compIiance filing that deletes the portions of the proposal barred by the Mobile -
Sierra doctrine. In the alternative, the presiding judge recommends rejecting the current
proposal in its entirety and allowing PG&E to make a new filing that conforms with the
Commission's findings. We believe that the alternative remedy proposed by the
presiding judge- rejecting the original filing as inconsistent with the Mobile -Sierra
doctrine - offers the most appropriate resolution in this instance. A new filing will allow
PG&E the opportunity to make a filing consistent withitspre-existing contractual
commitments, and thus a filing properly before the Commission.

The Commission orders:

The Initial Decision i s hereby af fmed, as discussed in the body of this Order, and
the proposed amendments are hereby rejected.

By the Commission.

( S E A L )

Acting Secretary.

4The initial decision found that California's restructuring constituted
"governmental action'' that "necessitate[d] or result[ed] in" divestiture and the rate filing
at issue here. 96 FERC at 65,287. Since we find that PG&E i s barred under the Mobile -
Sierra doctrine from making the fiIing at issue here, see id. at 65,288-90 (PGBtEs
proposed changes are not within the scope of the parties' pre-existing contractual
commitments), we need not reach the initial decision's finding on California's
restructuring.

1 o f 1
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood,HI,Chairman;
William L. Massey, Linda Breathitt,
andNora Mead Brownell.

Pacific Gas & Eiectric Company Docket No. ERO1-1639-003

ORDER DENYING REHEARING

(Issued December 21,2001)

This case is before the Commission on a request for rehearing by Pacific Gas and
Electric Company (PG&E) o f an order issued in this proceeding on October 24,200 1.
Pacific Gas & Electric Co,, 97 FERC f 61,082 (2001) (October Order). That order
largely affirmed the reasoning and findings of an initial decision issued September 21,
2001, Pacific Gas & Electric Co., 96 FERC 7 63,043 (2001), which concluded that the
Mobile -Sierra doctrine barred PG&E from making its Federal Power Act (FPA) section
205 rate filing. We deny PG&E's request for rehearing.

Backmound

At issue are proposed amendments filed by Pacific Gas and Electric (PG&E) to
Contract No. 14-06-200-2948A (Contract 2948A),' which i s a long-standing agreement
with Western Area Power Administration (Westem). Contract 2948A governs the
interconnection ofPG&E's and Western's transmission and distribution systems and the
integration o f their loads and resources.

On March 29,2001, PG&E filed under FPA section 205, 16 U.S.C. 0 824d
(1994), proposed amendments to Contract 2948A and other reIated agreements. PG&E
sought Commission approval to amend Contract 2948A to recover additional costs

'The parties entered into the original Contract 2948A in 1967. There have been
three subsequent modifications. The three modifications are: (1) the 1995 Letter o f
Agreement, dated July 31, 1995; (2) the PDC Settlement Agreement, dated December 31,
1992; and (3) the Energy Account No. 2 and Capacity Account Repurchase Rate
Agreement - theFebruary 7,1992 Letter Agreement (1992 Letter Agreement).
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associated with energy purchases and other obligations, and to update the transmission
rates to reflect current revenue requirements.

In i ts order establishing a hearing, Pacific Gas & Electric Co., 95 FERC Q 61,273,
reh'g denied, 96 FERC 7 61,102 (2001), the Commission left it to the presiding judge to
determine how best to structure the hearing. The presiding judge phased the hcaring and,
on September 2I,2001, issued a partial initial decision on the Mobile -Sierra issue. The
presiding judge determined that PG&E lacks the contractual right to make this section
205 filing under Contract 2948A or under the 1992 Letter Agreement; the section 205
filing made by PG&E exceeds the section 205 rights granted in the appIicable provisions
of Contract 2948A and the 1992 Letter Agreement. As a result, the presiding judge
found that PG&E had violated the Mobile -Sierra doctrine. The October Order largely
affirmed the reasoning and findings in the initial decision; PG&E was not permitted
under the Mobile -Sierra doctrine to make the filing at issue. 97 FERC at 61,397.

Discussion

In the October Order, the Commission found that the initial decision properly and
persuasively resolved the Mobile -Sierra issue. The Commission rejected the arguments
to the contrary presented in PG&E's briefs.

On rehearing, PG&E presents the same arguments it offered in its brief on
exceptions. PG&E presents nothing new that would cause us to reach a different
conclusion than that found in our October Order. Accordingly, we will deny rehearing.

The Commission orders:

PG&E's request for rehearing i s hereby denied.

By the Commission.

( S E A L ) +%wood A. Watso Jr.,
Acting Secretary.

1 o f1
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Winston & Strawn

Non-Working Travel inExcess of 2 hours per leg of trip after 9/11/01 pursuant to
Judge Montali's Memorandum Decision

Section G
Section G
Section G
Section B
Section B
Section B

Dankner .5 excess Q $375
Repka 6.5 excess Q $325
Whittaker 0.5 excess 8 $300
Repka(ll/l5) 6 excess Q $325
Whittaker.(ll/l2) 6.5 excess Q $300
Whittaker (11/14) 6.5 excess @ $300

Total adjustment should be:

$ 187.50
2,112.50

150.00
1,950.00
1,950.00
1,950.00

$8300.00


